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The pandemic changed us.

• And it changed how we work.  
(And where.)

• The practice of  law is also 
changing.

This Photo by Unknown Author is licensed under CC BY
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First, let’s talk about the pandemic and how it’s 
affected us all.
• Predictions about the future of  the practice of  law.
• Managing virtual contact with clients, colleagues, and judges, including 

trials and depositions via Zoom and WebEx.
• The complications of  working from home, or from a second home, or 

from Starbucks.
• What do we do about training, and how does AI play into it?



Predictions about the 
future of  the practice of  
law (one take, anyway):



Legal Decoder’s survey:

• 238 responders, most of  whom were either providers of  legal services or 
vendors to those providers.

• “[R]espondents indicated that the legal industry’s historic work 
environment and structure (fully staffed offices with in-person meetings) 
will not be as mission-critical going forward as one would have guessed 
before the COVID-19 outbreak…. [L]egal industry professionals can 
work remotely, away from the office, and remain productive.”

• But what about training of  new professionals?
• Workplace culture generally.

https://www.legaldecoder.com/survey


Legal Decoder’s survey:

“While we accept at face value the survey results which affirm that a legal 
professional does not need to work in an office setting to be productive, 
we are mindful [that] human interactions and relationships are important 
to organizational goals, client success and trust, professional advancement 
and mentorship…. Even though we can perform our jobs remotely, it may 
be more difficult to advance in one’s career or develop new client 
relationships without more face-to-face contact.”

https://www.legaldecoder.com/survey


Legal Decoder’s survey:

https://www.legaldecoder.com/survey


Managing virtual contact 
(with clients and 

colleagues)



Even as email taught us new ways of  
communicating, so should Zoom (and similar 
platforms)

• How do we connect to each 
person’s facial expressions and 
unsaid questions?

• “Chat” and its good/bad side 
effects.



Technological competence.

• Comment 8 to Rule 1.1 says:
• To maintain the requisite knowledge and skill, a lawyer should keep 

abreast of  changes in the law and its practice, including the benefits 
and risks associated with relevant technology, engage in continuing 
study and education and comply with all continuing legal education 
requirements to which the lawyer is subject.



Rule 1.1, Comment 8, in real 
life:
• Dress for a court appearance or 

meeting.
• Be aware of  what happens when 

you move during Zoom.
• If  you can see it, I can see it. This Photo by Unknown Author is licensed under CC 

BY

This Photo by Unknown 
Author is licensed under 
CC BY-SA-NC
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Presenter
Presentation Notes
When the world first started doing Zoom hearings, I had a hearing in Delaware.  (I was a testifying expert.)  When I testified, my office door was closed.  There was nothing within the camera’s view that involved confidential information.  But some of the others on the hearing didn’t “clean up” as easily.  I saw beds (all made up, though), which struck me as odd, but I also saw documents and notes that I might have been able to enlarge. And, of course, I dressed for a court appearance, down to wearing the heels that no one on Zoom would see.

https://www.abajournal.com/news/article/lawyers-are-dressing-way-too-casual-during-zoom-hearings-judge-says
https://www.reviewjournal.com/local/education/unlvs-black-mountain-institute-director-quits-after-reckless-choice-2346727/
http://www.fivesixteenthsblog.com/2015/12/wednesday-decor-how-to-clean-room.html
https://creativecommons.org/licenses/by/3.0/
https://buyonline-fashion.blogspot.com/2011/06/hot-mens-shorts-brands.html
https://creativecommons.org/licenses/by-nc-sa/3.0/
https://www.flickr.com/photos/denverjeffrey/1950409800
https://creativecommons.org/licenses/by-nd/3.0/


Just … no….



“Connecting” with judges

• Above the Law:  a classic.

https://abovethelaw.com/2020/04/miami-judge-reminds-attorneys-to-wear-pants-for-zoom-hearings/


“Connecting” with witnesses

• Everyone in different locations (we’ll get back to that one, but see Model 
Rule 8.5) (disciplinary authority and choice of  law).

• Providing documents without glitches and hiccups.
• Model Rule 1.1 cmt. 8.

• Avoiding the “looking down to give and receive texts from counsel” 
issue.

• Model Rule 3.1 (meritorious claims).
• Model Rule 3.3 (candor toward the tribunal).
• Model Rule 3.4 (fairness to opposing party and counsel).
• Model Rule 4.1 (truthfulness in statements to others).

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_8_5_disciplinary_authority_choice_of_law/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_1_competence/comment_on_rule_1_1/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_3_1_meritorious_claims_contentions/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_3_3_candor_toward_the_tribunal/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_3_4_fairness_to_opposing_party_counsel/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_4_1_truthfulness_in_statements_to_others/


The special problem of  hearings and 
depositions.

• How to avoid “coaching.”
• Who’s in the room with the 

witness?
• What’s in the room with the 

witness?
• What do you do with an 

immuno-compromised witness 
who cannot travel? This Photo by Unknown Author is licensed under CC BY-SA-NC

https://ijrcenter.org/2021/01/29/human-rights-bodies-sessions-hearings-february-2021/
https://creativecommons.org/licenses/by-nc-sa/3.0/


The four questions:*

1. Who is in the room with you?
2. What electronic devices do you have turned on?
3. Is your email on?  
4. Is anyone who is not “on camera” and on the 

record able to communicate with you while you 
are providing testimony?  

* With apologies to my people and our Four Questions.

This Photo by Unknown Author is licensed under CC BY-SA

Presenter
Presentation Notes
Who is in the room with you?  (There’s no need to have anyone else in the room.)What electronic devices do you have turned on?  (Turn them off.  No texting during the active part of the deposition.)Is your email on?  (Same thing.  Turn it off, so that the lawyer and the deponent aren’t communicating in real time.)Is anyone who is not “on camera” and on the record able to communicate with you while you are providing testimony?  (Explain that, just as in court, lawyers aren’t supposed to be providing their witnesses with feedback in real time.)

https://mariyoshwordfromtheword.blogspot.com/2019/01/let-god-be-your-witness.html
https://creativecommons.org/licenses/by-sa/3.0/


Unauthorized practice of  
law (or how to handle what 

we all kind of  did even 
before the pandemic)



Unauthorized practice of  law.

• Before:  we worked where we held our bar licenses (most of  the time, at 
least).  

• After:  many of  us retreated to places outside the geographic areas 
designated by our bar cards.  

• Model Rule 5.5(a)’s general rule: “A lawyer shall not practice law in a 
jurisdiction in violation of  the regulation of  the legal profession 
in that jurisdiction, or assist another in doing so.”  

• Subsection (b) spelled out the prohibition against “establishing an 
office or other systematic and continuous presence” in a 
jurisdiction in which we were not admitted. 



Unauthorized practice of  law.

• “Unauthorized practice of  law” is fuzzy.  
• Rule 5.5 cmt 2:  “The definition of  the practice of  law is established 

by law and varies from one jurisdiction to another.”
• Basic guideline:  it is the application of  legal principles to a client’s 

particular circumstances.  



Unauthorized practice of  law.

• Why does a lawyer have to be 
physically present to give that 
advice?  

• What happened when we moved to 
another jurisdiction while we 
hunkered down to wait out the 
pandemic?  

• Our clients weren’t going to stop 
needing our services, and we weren’t 
about to sit for a bar exam to 
become licensed in other 
jurisdictions. 

This Photo by Unknown Author is licensed under CC BY-SA-NC

https://www.middleeastmonitor.com/20200207-canadian-lawyers-file-lawsuit-against-iran-over-victims-of-downed-ukrainian-plane/
https://creativecommons.org/licenses/by-nc-sa/3.0/


Unauthorized practice of  law.

• In ABA Formal Opinion 495, the ABA’s Standing Committee on Ethics 
and Professional Responsibility made some inroads, all while hedging its 
bets.  ( “You can take your hat to a new location, but don’t hang it where 
people can see it.”)

• And in ABA Formal Opinion 498, the ABA reminded us that our normal 
ethical duties don’t go away when we WFH or WFElsewhere.

• Other states have likewise developed their own advice for working 
remotely. (See, e.g., Pennsylvania Bar Association Formal Opinion 2020-
300 on Virtual Practice).  

Presenter
Presentation Notes
495:  If a particular jurisdiction has decided that a lawyer working remotely while physically located in that jurisdiction constitutes UPL, then Model Rule 5.5(a) prohibits the lawyer from doing so.But if there’s no outright prohibition, a lawyer may practice law pursuant to the jurisdiction(s) in which the lawyer is licensed (the “licensing jurisdiction”) even from a physical location where the lawyer is not licensed (the “local jurisdiction”) under specific parameters.A local office is not “established” within the meaning of the rule by the lawyer working in the local jurisdiction if the lawyer does not hold out to the public an address in the local jurisdiction as an office and a local jurisdiction address does not appear on letterhead, business cards, websites, or other indicia of a lawyer’s presence.... 498:  The ethics rules of 1.1 (competence), 1.3 (diligence), and 1.4 (communication) still apply, naturally enough, to both the virtual and real practice of law.  Moreover, the supervisory rules (Rules 5.1 and 5.3) don’t disappear just because the lawyers and non-lawyers who must be supervised aren’t working down the hall from those who have the duty to supervise. Pennsylvania’s advice:  Make sure that:all of your communications minimize the risk of inadvertent disclosure of confidential information;protect the confidentiality of client communications and other sensitive data;pour remote office is designed to prevent the disclosure of confidential information in both paper and electronic form;secure and backup confidential data stored on electronic devices and in the cloud;train your staff members about remote work policies; anduse appropriate data security measures.

https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-495.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-498.pdf
https://www.pabar.org/members/catalogs/Ethics%20Opinions/formal/F2020-300.pdf


Confidentiality.

• Model Rule 1.6(c) provides:  “A 
lawyer shall make reasonable efforts 
to prevent the inadvertent or 
unauthorized disclosure of, or 
unauthorized access to, information 
relating to the representation of  a 
client.”  

Presenter
Presentation Notes
Don’t name a living being “Siri” or “Alexa” (or, we guess, “Google.”)  Do a tabletop exercise on known risks like ransomware.  Cloud storage, even if secure, is still hackable, although companies like Axel make it more difficult to piece together confidential information.  



Confidentiality.

• Documents:  keep them out of  
view.

• Zoom-screens:  same.
• Papers:  secure them.

• Password-protect your electronics.  
• Conversations should be in “door 

shut” / “headphones on” mode.
This Photo by Unknown Author is licensed under CC BY

Presenter
Presentation Notes
Documents:  keep them out of view.Zoom-screens:  keep extraneous material off of your “desktop.”That rule holds true for papers and other client material stored in the lawyer’s home as well.  Password-protect your electronics.  Conversations should be in “door shut” mode.  To the extent possible, use headphones for additional security in conversations.  

https://medium.com/enrique-dans/when-it-comes-to-spying-on-internet-users-who-s-out-of-step-here-9574ccd06618
https://creativecommons.org/licenses/by/3.0/


Confidentiality.

This Photo by Unknown Author is licensed 
under CC BY-SA-NC

https://gadgetsin.com/mpow-eg3-pro-wired-gaming-headset-with-3d-surround-sound.htm
https://creativecommons.org/licenses/by-nc-sa/3.0/


How to monitor behavior in a WFH 
environment.

This Photo by Unknown Author is licensed under CC BY-SA-NC

Presenter
Presentation Notes
How would a supervisory lawyer know if a mentee has turned off “Alexa”?  How would a supervisory lawyer know if a mentee is working on the kitchen table, surrounded by family, while preparing for a closing?  “Spot checks” are unlikely, so without systematized training and reminders, there is no good way to fulfill these two duties.  And yet, we must. Some possible ways include:  Requiring remote workers to initial, regularly, the remote-work policies.In drafting and disseminating those policies, have monthly updates, via Zoom or WebEx, discussing the inadvertent ways that people can violate the policies.  (E.g., naming a pet “Alexa” or “Siri”.)  In those same monthly meetings, celebrate any new suggestions for how to comply that someone in the organization has developed.  (This is where soundproofing a home office can be discussed.)  Pay for equipment that enhances security and is installed in someone’s home, such as a work-only computer.Require work-from-home employees to use VPNs and other security.Disseminate news articles about hacking and other security risks.

https://www.peoplemattersglobal.com/article/life-at-work/wfh-is-not-the-work-family-heaven-we-were-hoping-for-25990
https://creativecommons.org/licenses/by-nc-sa/3.0/


Duty to supervise--Model Rule 5.1 (duty to 
supervise subordinate lawyers).
Rule 5.1:
(a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses 
comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has 
in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of  
Professional Conduct.
(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to 
ensure that the other lawyer conforms to the Rules of  Professional Conduct.
(c) A lawyer shall be responsible for another lawyer’s violation of  the Rules of  Professional Conduct if:

(1) the lawyer orders or, with knowledge of  the specific conduct, ratifies the conduct involved; or
(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other 
lawyer practices, or has direct supervisory authority over the other lawyer, and knows of  the 
conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable 
remedial action.



Duty to supervise--Model Rule 5.3 (duty to 
supervise non-lawyers).
• Rule 5.3 mirrors this approach with respect to the supervision of  non-

lawyers.  
• Taken together, both rules require “reasonable efforts” to develop 

systems for compliance with the ethics rules.  
• Managers (the people who develop the organization’s policy, such as a 

managing partner, a department head, or a general counsel) are 
covered by subsection (a).  

• The lawyers who are working on a given matter as supervisors (and 
yes, associates can supervise other associates, along with supervising 
paralegals), are covered by subsection (b).  

• But every single lawyer in the organization can run the risk of  
ratifying unethical behavior.  



Duty to supervise--Model Rule 5.3 (duty to 
supervise non-lawyers).

• The safe harbor for both Rules 5.1 
and 5.3 is that, if  the systems are 
sound (the policies and 
procedures) and no one has 
knowledge of  misbehavior, the 
organization hasn’t violated these 
rules.  

This Photo by Unknown Author is licensed under CC BY-SA

http://meta.security.stackexchange.com/questions/345/design-for-it-security
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What are some of  your policies in 
support of  ethics rules?

Presenter
Presentation Notes
My former law firm had the “clean credenza” rule, which said that nothing that a non-firm person could see while walking through the offices could show confidential material:  No phone message slips (remember those?).No client documents facing up—in other words, only personal things like pictures could be on our assistants’ credenzas.  We met non-firm members in conference rooms, not in our offices, because conference rooms could be cleared of everything that could be considered confidential.  (And because people like me are very good at reading upside down, opposing counsel invited me into their offices at their peril.)  We didn’t talk in elevators.  We didn’t valet-park or check bags with any client materials.  And we locked our computers when not using them.



“I am not a cat” redux.

• Heads of  departments or heads of  firms must develop written policies 
to convey how employees can work remotely while still complying with 
the ethics rules.  

• Regular training / refreshers.  
• My old firm’s rules.

https://www.nytimes.com/2021/02/09/style/cat-lawyer-zoom.html


In particular, what about monitoring the side-
effects of  the pandemic?
• More isolation.
• More reported incidents of  mental illness.
• Likelihood of  more undiscovered / untreated substance abuse.



What do we do about 
training, and how does AI 

factor into it?



How do we train our junior lawyers if  we don’t 
see them regularly?
• Remember, Rule 5.1 requires that you develop policies to keep your 

lawyers inside the ethics guardrails.
• But there’s more to practicing law than just legal knowledge and ethics.

• There’s culture, and learning how to navigate dealing with others.



Our juniors live in a world far different from 
the one in which we trained.
• Automated first cuts of  discovery.
• Ability to automate first drafts of  documents.
• If  Rule 1.5 requires fees to be reasonable, and if  computers can hone 

which parts of  what we do so that we just layer “bespoke” lawyering on 
top of  computer drafts, at what point are we building a class of  lawyers 
who didn’t learn the way that we did but who don’t have other ways of  
acquiring those skills?

• And what can our juniors teach us about new ways of  practicing law?

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_5_fees/


One last thought: can we mine our own data to 
find ways to better serve our clients?
• Your timesheets have data that will tell you how long things “should” 

take (on average), which level of  professional ”should” (on average) work 
on a task, and how much things “should” (on average) cost.

• Joe Tiano and I are working on an article showing how to use this data to 
be more efficient in your delivery of  legal services,

• But we’ve also developed ways for general counsel of  law firms to 
ferret out problematic billing behavior.



Additional reading:
• Legal Decoder, Inc., Case Study: How a Law Firm’s Risk Management Initiative to Reduce Malpractice and 

Overbilling Risk was Fueled by Legal Decoder and Professor Nancy Rapoport, 
https://www.linkedin.com/feed/update/urn:li:activity:6899504664765628416/ (2022).

• Joseph R. Tiano, Nancy B. Rapoport & William J. Siroky, The Specter of  Malpractice: When Law Firm General 
Counsel and Risk Management Professionals Are Confronted With Potential Malpractice Claims and Ethics 
Violations, 81 MARYLAND L. REV. (ONLINE) 1 (2021).  

• Nancy B. Rapoport, Telling the Story on Your Timesheets: A Fee Examiner’s Tips for Creditors’ Lawyers and 
Bankruptcy Estate Professionals, 15 BROOK. J. OF CORP. FIN. & COM. L. 359 (2021).

• Nancy B. Rapoport & Joseph R. Tiano, Jr., Using Data Analytics to Predict an Individual Lawyer’s Legal 
Malpractice Risk Profile (Becoming an LPL “Precog”), 6 U. PA. J. L. & PUB. AFF. 267 (2020).

• Nancy B. Rapoport, Using General Counsel to Set the Tone for Work in Large Chapter 11 Cases, 88 FORDHAM L. 
REV. 1727 (2020).

• Nancy B. Rapoport, Client-Focused Management of  Expectations for Legal Fees in Large Chapter 11 Cases, 28 
AM. BANKR. INST. L. REV. 39 (2020).

• Nancy B. Rapoport & Joseph R. Tiano, Jr., Leveraging Legal Analytics and Spend Data as a Law Firm Self-
Governance Tool, XIII J. BUS., ENTREPRENEURSHIP & L. 171 (2019).

• Nancy B. Rapoport & Joseph R. Tiano, Jr., Legal Analytics, Social Science, and Legal Fees: Reimagining “Legal 
Spend” Decisions in an Evolving Industry, Georgia State Symposium on Legal Analytics, 35 GA. ST. U. L. REV. 
1269 (2019).

https://www.linkedin.com/feed/update/urn:li:activity:6899504664765628416/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3932534
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3853962
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3760626
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3591118
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3541347
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3525660
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3418465
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